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EDITORIAL NOTES 





ONE OF THE very important questions which this State and other States 
must deal with without further delay is that of the use of motor busses 
in competition with railway and trolley lines. Railways have invested 
millions of dollars for rights of way, tracks, bridges, locomotives, cars and 
railway stations, and we cannot do without them. They pay heavy— 
very heavy—taxes. Trolley lines, to a lesser degree, have expended large 
sums, sometimes running into millions, for tracks and equipment and also 
pay large taxes. It has not yet been shown that we do not need them, 
although in many places these companies have found it to their interest 
to abandon their tracks and cars and substitute busses. With our good 
roads the bus has come to stay. But why need they compete with either 
of the former classes? Take the concrete instance of a railway running 
from Easton to New York, say the New Jersey Central or D., L. & W. 
Why should busses be privileged to go over a similar and parallel route to 
either railway and carry the local traffic from place to place, if the rail- 
way concerned has sufficient trains to carry the traffic at a reasonable 
rate? It is the local rather than through traffic that pays; when it fails 
to pay the railways will give up many local trains and discommode more 
people than those who fancy they gain by riding on the busses. So many 
applications from bus owners are now made to go from certain points 
to other places because they do not have to be at special expense except 
for the conveyance. They pay nothing to speak of toward the building 
and maintenance of roads, nor do they contribute to the State or locali- 
ties in taxes. It is certain that where railways do not connect towns 
these busses are useful and will be employed. Such should be put under 
a law which at least compels payment of a road tax. And all such bus 
lines should be controlled by the Public Utility Commissioners in the same 
way that railways and trolley lines are, the law specifying that they may 
not specifically compete with those lines when the necessity for it does not 
arise. It may be that in time all trolley lines will turn into bus lines, but 
that time has not yet arrived. Busses never, however, can compete in 
time or safety with railway lines. A thirty, forty or fifty-mile-an-hour 
rate of speed for busses are, in the present state of growing traffic on 
the highways, unthinkable. The problem of the whole matter is really 
before us now and the next Legislature should wisely act upon it. 





Commissioner Dill is having prepared for introduction in the Legis- 
lature at its next session laws making it impossible for intoxicated drivers 
to get away with just punishment through the favor of magistrates or 
technicalities. He is right about it. Not all accidents on the highways 
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are aitributable to intoxication, but there are sufficient to show up the 
present adminstration of the law on that subject in a most unfavorable 
light. We never hear of an intoxicated engineer of a railway train; 
why should we have so many drivers of automobiles endangering the 
lives of the public? Twice, at least, one branch or another of the Legis- 
lature of this State passed a stern proposed statute on the subject, but 
each time somebody defeated the measure in the other House. The 
result has been that instances of intoxicated drivers have greatly increased. 
That the present law has loopholes in it is so evident that no one who is 
habitually sober and drives an automobile can feel other than relieved at 
even the suggestion of a better law, and a real enforcement of a better law, 
against a drunken driver of a motor car. Let it be passed. Let us try it 
on and see the result; the sooner the better. 





And while amending the automobile law, why not make more strin- 
gent the use of dazzling headlights? The present law on that subject 
ought to be sufficient, but it is not. There is not an evening in city or 
country where on every night some machines come on with speed and 
have lights that blind the driver of a car going in the opposite direction. 
The result is, often, an accident. Testimony before magistrates again 
and again sets forth the blazing headlight as the reason for getting off into 
a ditch or running into some object. Even pedestrians know the disad- 
vantage they are under in walking country roads or crossing town streets 
when strong headlights come swooping down on them, blinding their eyes 
to everything. They are a public nuisance, with no one reason for ex- 
istence. 





All kinds of queer litigation and Court business were ‘fon the map” 
during October and November. Here was a man in Connecticut sen- 
tenced to be hung for murder, and the highest Court of the State sanc- 
tioned the legality of the verdict. Before execution day he had his coun- 
sel appear before a Judge of the Federal Court to secure the return of 
the murderer to the Atlanta prison to serve out a sentence of twenty- 
five years before he could be hung. President Coolidge then commuted 
his Federal sentence. He refused it and was reprieved by the Governor 
of Connecticut to litigate the commutation in the United States Supreme 
Court. An unheard of case! At Trenton in this State Judge Rellstab 
had to adjudge the warden of the jail in Middlesex county in contempt 
of Court for allowing a prisoner sentenced by the Federal Court to 
that jail for nine months to visit in New York City, call on physicians, 
patronize restaurants and going about much as he pleased. In Burlington 
county, also in this State, fifty-five rum-runners were captured while 
unloading $300,000 worth of intoxicating liquor. They were also ac- 
cused of offering a bribe of $75,000 to be let off by the men who arrested 
them. Brought before a local Federal magistrate he allowed them to give 
bail in from $200 to $400 each, which, of course, they paid up in spot 
cash and vamoosed! Vice-Chancellor Berry was asked to restrain some 
tenants in a twenty-room house at Monmouth Beach from singing mod- 
ern jazz and, perhaps, Yiddish songs—whether in their bedchambers 
or on a porch does not appear—and from walking to the beach in bathing 
suits. He refused the injunction by the exercise of some humorous 








lang 
to p 
up | 
an ¢ 
witl 


in \ 
it b 
offic 
is Si 
rar 


is t 
ing 
mit 
mu 
unl 
Sta 
or. 
to 

dif 
im 
pre 
but 


pre 
be: 


cit 
de 


is 


q' 
be 


lis 











EDITORIAL NOTES 339 


language. At Bayonne forty men were arrested while gambling, taken 
to police headquarters to give bonds, and, when the last man was brought 
up for bail, there were only nineteen, the rest having escaped through 
an open window. We could multiply these curious events all happening 
within a month. The items made interesting news for the newspapers. 





The report of the Bright Investigating Committee upon the matter 
in which the accounts of New Jersey are kept makes some action upon 
it by the Legislature imperative. It is the system, not necessarily the 
officials in charge, that produces the serious difficulty, and that the trouble 
is serious one only needs to read the report to see it in all its unsystematic 
ramifications. 





Another most important matter to come before the next Legislature 
is the passage of the proposed Constitutional Amendment relating to zon- 
ing. The question will be as to whether the Amendment shall be sub- 
mitted to the people or not. As it is now the zoning ordinances of 
municipalities are, as a rule, set aside by the Courts as unconstitutional, 
unless it be shown that they are a proper use of the police power of the 
State to prevent an actual nuisance, or a concrete menace to public health 
or safety; that is the whole substance of it. Certainly there are two sides 
to the question of allowing every municipality to ordain what may be a 
different ordinance from that of any other municipality in the State on so 
important a matter as the erection of business houses, but as a general 
proposition there should be some way to prevent in residential sections 
buildings that cannot fail to depreciate greatly the value of the residential 
property, if such can be done under a wise and legal restraining law. The 
best minds of the State should be set to work to see how to solve the 
whole problem satisfactorily to our most thoughtful and conscientious 
citizens, to whom right is more than might, and who are beginning to be 
deeply concerned about it. 





More changes are likely to be made in the election laws of this State 
the coming Winter. One such ought to be passed, namely, a provision 
that a proper voter, once registered at his place of abode, should be 
considered permanently registered so long as he remains at that residence. 
There is no reason against this and every reason for it. That a man or 
woman who lives in one spot year after year, perhaps for a lifetime, must 
go before a Board, or send an affidavit to that Board, every year in order 
to be allowed to vote is, to say the least, ridiculous. And as to accepting 
affidavits for registration the law needs to be more stringent. It should 
not require a great deal of sagacity to prepare a law under which whole- 
sale frauds in registrations by affidavit could not occur. 





The newest candidate for admission into the journal field for lawyers 
is “The Indiana Law Journal,” a monthly, the first number of which was 
issued in September last. The third number, for November, shows how 
quickly it has improved, containing well prepared articles and news notes, 
beside illustrations. We welcome it as an exchange of value. It is pub- 
lished by the Indiana State Bar Association at Crawfordsville in that 
State. 
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It is an unusual question in New Jersey that the Democratic County 
Committee of Essex county put up to the Election Board of that county 
concerning the certificate of election to be issued to an Assemblyman, 
who, when elected, was not living. A Mr. Hunter Lindsay was on the 
Republican ticket, but died October 15, too late to have a name sub- 
stituted. The ticket on which he was named was successful, his name 
receiving several thousand votes over his Democratic opponent, Edward 
Schroeder. The application was then made to the Election Board to 
grant a certificate to Schroeder, on the ground that votes for a man not 
living were a nullity and that the votes for Schroeder, ipso facto, elected 
him. It is said there is a recent case in Massachusetts where a candi- 
date for Assembly in 1924 died the day before election. His vote, never- 
theless, was higher than that of the candidate opposing him. The dead 
person was declared elected by the Board of Canvassers. His opponent 
obtained a writ of mandamus compelling the canvassers to reverse their 
position. The Court held that a person dying before -election could not 
be a candidate for office or elected thereto; that valid votes could not be 
cast for one who is no longer alive; that certifying a deceased candidate 
as elected to office was asserting impossibility as “persons” within the 
statute mean living human beings. But in that case the Massachusetts 
Court stopped short after insisting that the canvassers must issue a cer- 
tificate to the high living candidate. He could take his certificate to the 
Assembly, but, once there, it was a matter for the House itself to pass on 
the qualifications of its members. The Massachusetts case is important. 
The foundation reasoning is reasonable. It is also true that the House 
of Assembly in New Jersey, as in Massachusetts, is, by the Constitution, 
“the judge of the elections, returns and qualifications of its own mem- 
bers.” (Art. IV, Sec. IV, par. 2). If the result of the application in 
Essex county would be to change the political complexion of the majority 
in the Assembly we can see that it would be far more important to the 
public than is the case now. Nevertheless the question at issue is im- 
portant and, however it is solved, will make a precedent. Since the fore- 
going was written a Supreme Court opinion has been filed in this State, 
but we assume it is to be carried up higher. 





THE ZONING LAWS 


The current pessimism as to the authority of the Legislature to 
enact effective zoning legislation seems not to be justified. This atti- 
tude apparently rests upon a misconception of the fundamental dif- 
ferences between the police power and the right of eminent domain, 
and upon an improper and illogical mingling of unrelated provisions in 
zoning ordinances. 

An examination of our New Jersey zoning ordinances will gener- 
ally, if not always, disclose a motley array of provisions, some of which 
belong in the building code, some of which can be better dealt with in 
ordinances concerning nuisances, some of which have no relation to 
any public interest, and a residue proper to a zoning ordinance 
brought within the terms of an appropriate legislative enactment. 

The purpose of zoning is to confer a benefit—not to abate a nuisance. 
In a way the conferring of a benefit and the abatement of a nuisance 
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are each beneficial; but the former is positive, while the latter is nega- 
tive; and herein lies the difference between the appeal to the right of 
eminent domain and the appeal to the police power. 

minent domain is the right of the State to take the property of the 
individual for the good of the State—to appropriate it to a public use— 
and for such beneficial taking compensation must be paid. 

Police power is the right of the State to prevent such use of prop- 
erty as is harmful to the health, safety, morals, or general welfare of 
the State, and for such protective taking compensation need not be paid. 

The difficulty is that municipalities have attempted to justify the 
taking of property for beneficial uses under the specious claim that such 
taking was a protective measure. 

The most, if not all, of our zoning ordinances are essentially dis- 
honest. Why? Because they pretend to an authority they do not pos- 
sess; because they promise what they cannot deliver; and because they 
are used as instruments of coercion and intimidation to obstruct individ- 
uals in the exercise of their rights. 

There is much to be said in favor of reasonable zoning and there are 
three methods of securing its advantages: 

First: Groups of owners may enter into mutually restrictive 
agreements concerning the use of their lands. 

Second: Individuals, or groups of individuals, may purchase unre- 
stricted lands, and resell after imposing thereon such restrictions as are 
deemed necessary. 

Third: The Legislature may authorize municipalities to enact zon- 
ing ordinances under the right of eminent domain. 

Within limits zoning is so obviously in the public interest that 
such legislation seems fairly within the opinion of the Court of Errors 
and Appeals in Tidewater Oil Company v. Coster, 18 N. J. Eq. 518, where, 
at page 521, the Court says: 

“It is one of the legislative prerogatives to decide the important 
question, whether an enterprise or scheme of improvement be of such 
public utility as to justify a resort, for its furtherance, to the exercise 
of the power of taxation or eminent domain. Primarily the Judiciary has 
no concern in such matter. And not only this, but if the public interest 
be involved, to any substantial extent, and if the project contemplated 
can, in any fair sense, be said to be promotive of the welfare or con- 
venience of the community, the legislative adoption of such project is a 
determination of the question from which there is no appeal, and over 
which no other branch of the government has any supervision whatever. 

If zoning restrictions are so little burdensome as to properties ad- 
versely affected that the resulting diminution in value can be borne by the 
owners thereof, then, surely, the burden will not be too great to be borne 
jointly by the municipality and the owners benefited thereby. 

Eart A. MERRILL. 
Westfield, N. J., December, 1925. 
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TOLL OR FREE PUBLIC IMPROVEMENTS 


There are but two ways of raising money to pay for a public im- 
provement. The funds must come either from a charge for the use of 
the improvement, or must be paid in the form of taxation by the owners 
of real estate. 

In most public enterprises or necessities, such as schools, police, 
almshouses, courthouses, lighting, roads, river dredging, etc., it is either 
impracticable or impossible for the funds for construction or mainten- 
ance to be raised by a charge for their use. In some instances, however, 
this plan is followed; notably in the National Postal System, and in such 
county offices as clerk, register of wills, recorder of deeds, etc. Each 
of these county offices is an absolute public necessity, yet the fees charged 
to those who use them pay all of the expenses, and usually provide a 
surplus to be used by the county for other purposes. 

Now there comes along a great public improvement, the Delaware 
River Bridge, realized after a hundred years of talking and planning. 
It is admittedly a great public necessity and a great public convenience, 
but it must also be admitted that it will cost approximately forty millions 
of dollars, real dollars; and each dollar bearing interest until it is paid. 

How shall the money be raised? 

It so happens that this great public improvement is of such a nature 
that a charge can readily be made for the use of it. By charging a mod- 
erate fee to vehicles passing over it, say 25c for an ordinary automobile, 
enough money would be taken in to maintain the bridge, pay interest on 
the bonds and provide a sinking fund which would retire the bonds in 
twenty years or less. The tolls could then be taken off and the bridge 
made free, and the States of New Jersey and Pennsylvania would be in 
the happy position of owning the greatest bridge in the world, without its 
having been a burden upon the taxpayer. 

There would be no need to make a charge for foot passengers. Any 
one willing to make the two-mile walk from the center of one city to the 
center of the other should have the privilege. 

Of course, there is a great demand for a free bridge. This is quite 
natural. Only one person out of every ten owns real estate, and the other 
nine persons are glad to have the unlucky tenth one pay for all public 
improvements. 

Probably but one automobile driver out of twenty is the owner of 
real estate (more than three-fourths of all cars sold are sold on the instal- 
ment plan, and are really owned by finance companies, and not by those 
who run them), and the nineteendrivers who do not own real estate are 
enthusiastic over having the twentieth driver pay for the bridge for their 
common use. 

In one of the great newspapers of Philadelphia there appeared re- 
cently two editorials. The first was headed “City Taxes Should be Re- 
duced.” The second editorial was directly beneath the first, and was 
headed “The Bridge Should be Free.” Now, you cannot pay $20,000,000 
for one-half of a bridge without increasing taxes. 

All taxpayers agree that taxes are too high. President Coolidge is 
performing a notable public service in insisting upon reduction of national 
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expenditures and national taxes, and much of his great popularity is due 
to his inflexible attitude on that proposition. 

New Jersey is convinced that tolls are desirable. It is not a political 
question. Both parties are publicly committed to it. 

Public opinion in Pennsylvania has been led to the belief that a free 
bridge is desirable, yet many Pennsylvania officials will admit freely, in 
private, that they are in favor of tolls until the bridge is paid for. $20,- 
000,000 of bridge funds could be diverted to road building with very ben- 
eficial results. 

The only objection to tolls that is raised is that their collection will 
delay traffic. There will be little delay in each driver’s handing out a 
quarter as he enters the bridge. It would not slow up traffic as much 
as traffic lights. Pennsylvanians are quite used to delays of from one to 
four hours in crossing by ferry. 

The statement is sometimes made that the bridge will be of more ben- 
efit to New Jersey than to Pennsylvania, and that taxation from increased 
realty values in New Jersey will provide all the funds necessary for the 
bridge. This statement contains two fallacies, and a third one is im- 
plied. 

The first fallacy is, that more vehicles from New Jersey will use 
the bridge than from Pennsylvania. The reverse will probably prove to 
be true. 

The second fallacy is, that increased taxable values will provide 
funds. It is true that new communities are springing up and old ones 
enlarging. This means that the increased taxes will be required for larger 
school facilities and other local expenses, and the State will need all of its 
share to supply the never-ending demand for roads and other State en- 
terprises. 

The third fallacy implied in the statement is that realty values have 
increased more in New Jersey than in Pennsylvania. It is true that 
realty values within a radius of 15 miles from the Camden Court House 
have greatly increased, but the same is true within a radius of 15 miles 
from the Philadelphia City Hall. A glance at the real estate column in 
any Philadelphia daily will confirm this. 

Are not the following questions pertinent to the subject? 

Why should a property owner who does not own a car be taxed for 
a bridge? 

Why should a poor widow, who owns nothing but a house purchased 
with her husband’s insurance money, be taxed for a bridge? 

Why should the residents of upper New Jersey, and Central and 
western Pennsylvania, be taxed for a bridge? 

Why should not the owners of vehicles, who use the bridge for 
business, convenience or pleasure, be willing to pay a modest charge until 
the bridge is paid for? Louis B. Morrert. 

Philadelphia, Pa., Dec., 1925. 
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THE “STAY-AT-HOME” VOTE 


Simon Michelet of Washington, President of the National Get-Out- 
The-Vote Club, has extended his investigation of the stay-at-home vote 
to all the principal countries casting a popular vote. In a statistical 
round-up of the nations at the polls he believes he has found the answer 
to the question—“What nation holds the world voting record ?” 

That country is no longer the United States, he says. Forty years 
ago, when 80 per cent. of American voters went to the polls and voted, 
this country was in the first column in the point of voting efficiency. But 
in 1920 and 1924, when only 50 per cent. of American voters took interest 
enough to vote for President, the United States dropped well down to the 
tail of the voting nations. 

Great Britain, from whom we rebelled in 1776 to establish a Govern- 
ment based on the American vote, appears to be making a much better 
record at the polls today than America. At the 1924 election of the House 
of Commons, 76 per cent. of the British electorate voted, and in the pre- 
ceding election 82 per cent. of the electors of England and Wales went 
to the polls. So the British are in the running for the world voting 
record, and this country has fallen back among the “also rans.” 

The new Irish Free State does not yet poll a full vote because of 
factional conditions, and yet in the last election polled the vote of 60 per 
cent. of all Irish adult men and women, which is better than half the 
American States can show. 

Germany stands a close competitor of Great Britain in getting out 
the popular vote. In the first election of the Reichstag under the Con- 
stitution of the German Republic 75 per cent. of all Germans 20 years of 
age and over voted. In the 1924 election the vote increased by 4,000,000 
and reached 80 per cent. of the electorate, while in the recent Presidential 
election, April, 1925, the German percentage reached 82 per cent. 

The six Australian States and New Zealand present a twenty-year 
record where efficient voting by women is an exceptional feature. In the 
United States, Canada and most European countries having equal suffrage 
for men and women, there is usually 10 to 20 per cent. lighter vote for 
women than for men. But in Queensland, Australia, and in New Zea- 
land women cast as large a vote as men. In some elections as high as 
84 to go per cent. of adult women go to the polls. This is notably the 
case in Queensland after the passage of the 1915 compulsory voting act, 
when 90 per cent. of the women delivered their votes. 

A twenty-year average for the Australian States would show ap- 
proximately 75 per cent. of the electorate voting, and in New Zealand 80 
per cent. In the 1916 referendum on military conscription the men cast 
86 per cent. of their qualified vote. 

In recent 1923-4 elections New Zealand and Queensland have shown 
a record close to 84 per cent., and so would seem to be leading claimants 
to the world voting record, with Germany and Great Britain close rivals. 

3elgium, Holland and Denmark are not far behind. By voting dis- 
tricts these three countries on the North Sea range from 60 per cent. to 

go per cent. in their efficiency in delivering the ballot at the polls. Their 
average is around 75 per cent., or one-half better than our present Ameri- 
can record. 




















THE STAY-AT-HOME VOTE 345 


France votes fully 70 per cent. of its electorate on the average, and 
in some districts makes a higher rating. 

Norway and Sweden rank well up with Belgium and Denmark. In 
the Norway election of 1920, 76 per cent. of the men and 60 per cent. of 
the women voted, with a total average of about 71 per cent. In the pro- 
hibition referendum of 1922, Swedish women in Stockholm, the capital, 
cast 53 per cent. of the city vote, thereby showing that the vote of women 
depends upon the issue. 

In the recent parliamentary election in Italy about 64 per cent. of 
the total adult population, men and women, voted. So Italy beats a ma- 
jority of our New England and Middle Atlantic States in its voting per- 
centage. 

Switzerland voted 76 per cent. of its electorate in the 1922 election. 
In a referendum proposing to give the authorities large powers in putting 
down political revolutions and general strikes, the popular vote reached 
85 per cent. of the total voting electorate, defeating the proposition by a 
narrow margin. 

The Canadian Provinces are making a far higher present record at 
the polls than their sister States below the boundary. Eastern Canada, 
including Ontario, Quebec, Nova Scotia, New Brunswick and Prince 
Edward, has 1,000,000 less population than New England, but casts from 
500,000 to 750,000 more votes. The Canadian voting average seems to 
approximate about 70 per cent. of the voting population, against the 
American 50 per cent. 

Latin America is the only section of the globe where Uncle Sam 
seems at present to be able to find a lighter average vote at the polls than 
the American 50 per cent. Latin-American States have to cope with an 
Indian and negro illiteracy of 40 to 80 per cent. Even at that, the last 
Cuban election and the recent Mexican election polled close to 50 per 
cent. of the qualified voting population. 

Cuba makes twice as good a showing at the polls as Florida on the 
American side of the Gulf Stream, and Mexico in its last Presidential 
election delivered at the polls more than twice as high a percentage of 
its total adult population as the average for our Gulf States. Some of 
our Southern States have a negro population with 15 to 20 per cent. of 
illiteracy, but Mexico has to wrestle with 70 per cent. illiteracy. In 
Buenos Aires, Argentina, and in Uruguay the vote appears to be about 
65 per cent. of the electorate. 

So Uncle Sam gets little consolation even from pointing southward 
for “odious comparisons.” Latin America is building schools and send- 
ing out volunteer teachers to cope with illiteracy. Mr. Michelet remarks 
that if “Uncle” does not wake up soon even Latin America will be point- 
ing north as the place to locate the champion stay-at-home voter country. 

One American record, however, Mr. Michelet finds unbeaten. That 
was in the days of Boss Tweed, when 108 per cent. of the voters of New 
York City were canvassed in the popular vote. That record, however, is 
not cited as a model. 
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CHARGE TO HUDSON COUNTY GRAND JURY 


(December Term, 1925) 

The COURT (MINTURN, J.): Members of the Grand Jury, 
you are called together by authority of law for the purpose of investiga- 
tion and inquiry into the affairs of the county. It is presumed that you 
are all of the character and type of men and women who take an interest 
in the wellbeing of your own county, who like to see it considered re- 
spectable in the counties of the State and among the counties of the na- 
tion, and that, entertaining that thought and conviction, you will carry 
out to the best of your ability and understanding the requirements of 
the law so far as they are applicable to the duties of a Grand Juryman. 

It becomes important, therefore, to ascertain in the first instance what 
the particular line of duty is that is assigned to you by law. 

Why are you called a grand jury, as distinguished from the jury that 
sits here every day trying cases under the direction of the Circuit and 
County Judges? The two words are of French-Norman origin. The 
word “grand” means great. You are the great jury of the county. 
And the word “petit” means little, or little jury, as distinguished by num- 
bers, being only twelve. 

And it becomes important to ascertain in the devolution of that 
thought why you are called “grand.” And the answer to that is that 
your duties are of an entirely different character from the duties imposed 
upon ordinary petit or trial jurors. They try cases and determine the 
rights of men as between one another, and the rights of men as between 
the State and man. You are not engaged in that character of judicial 
inquiry. Your duty is entirely one of investigation, one of inquiry, to as- 
certain whether or not throughout the length and bounds of the county 
the law of the State of New Jersey is being observed and carried out, 
not only by the people of the county but by the officers of the law en- 
trusted with this execution. 

You will perceive, therefore, without any argument, that your du- 
ties are of a grand nature, and duty of the first importance to the ascer- 
tainment of whether the laws of the State are being executed and car- 
ried out in your own country. 

This is not only important to you as grand jurymen, but it is doubly 
important to you as citizens of the county residing here and having a 
stake in the future of the county where your families exist and are 
brought up. 

Therefore, when you come to the actual practical application of 
these principles of guidance to yqur duties you will recall that you are 
not to try cases; you are not to hear the right and the wrong of the 
questions that are submitted to you by the Prosecutor in the discharge 
of his duties. That remains for a petit jury to determine after you have 
presented an indictment. You are to inquire simply, after a thorough 
investigation, as to whether or not, under all the circumstances that may 
be presented to you and the testimony before you, the party accused of 
crime has sufficient presented against him in your juryroom to warrant 
you as citizens of this community under the oath that you have just taken 
to put him upon his trial by indictment before twelve petit jurymen. 

That is all important, because, sometimes, grand jurymen mistake 
the line of their duty and they fancy that they are to try cases in the 
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grand juryroom and determine the right or the wrong of the thing 
that may be presented to them, and in that they are mistaken, for the line 
of demarcation is thoroughly marked in law and everyday practice by 
juries throughout the State of simply making inquiry and investigation, 
or as the law terms it of an inquest, grand inquest, for the purpose of 
ascertaining whether or not under all the circumstances the party who is 
brought before you by affidavit or the oral testimony of witnesses, or oth- 
erwise, has sufficient presented against him to justify you, under the oath 
that you have just taken, in finding an indictment against him and putting 
him upon his trial. 

We are fortunate, gentlemen of the jury, in regard to the condition of 
crime in this county. It is the practice for the Prosecutor of the Pleas 
of the county to present to the Court at each term a list of the cases that 
are awaiting consideration by the grand jury, and I have in my hands this 
morning a list of those cases, which would indicate that nothing of a 
very serious nature, nothing beyond the ordinary that happens in every 
county of the State in the way of crime, will come before you for your 
consideration. The Prosecutor informs me that during the September 
term of twelve weeks’ service the grand jury of that term considered 
gor cases, of which 252 were automobile accidents, from which personal 
injuries resulted, and 45 were manslaughter cases in which the killing was 
done by automobiles. Just think of that! All jail cases to December 
first have been heard and about 200 cases of minor importance in which 
the defendants are out on bail remain to be heard. 

That is the practical situation that confronts us this morning upon 
the advent of the grand jury to the performance of their duties. 

There is, of course, in that statement, a lesson for each of us to 
consider, and that is one which I repeated to the grand jury at the last 
term. What can you do with this automobile condition? The misfor- 
tune of it all is that nearly every man and woman, aye, and sometimes 
children, are all owners of automobiles, and that when these questions 
of manslaughter, resulting from automobile accidents and the recklessness 
and indifference of automobiles upon the streets, are presented to us, 
we are apt to be influenced very often by the fact that we possess an auto- 
mobile ourselves, and we do not know when some foolish man, woman 
or child may put himself or herself in such a condition as to be subject 
to like accidents. That is one of the difficulties that, of course, confront 
us in the application of all law, but particularly of automobile law. 

At the opening of the last Term the Court took upon itself the priv- 
ilege of presenting to the grand jury a suggestion as to how automobiles 
may be compelled to lessen their speed at the crossings by an arrange- 
ment which very often we may observe in country communities. I 
imagine that nothing has been done to carry out that suggestion or to 
put it into practical operation; but the day is coming when something will 
have to be done of a practical nature to preserve and protect the life of 
the average man, woman and child upon the streets against what now it is 
clear presents a question of manslaughter to an incoming grand jury. 

During the last few months, the last month particularly, the Court 
has been the recipient of letters and also has been in personal contact 
with men who had discussed with the Court the question of coal supply 
resulting from the present strike. Of course it is unfortunate that at 
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about this time of the year contracts between the operators and the min- 
ers happen to expire. It would give us less trouble if they expired about 
the first of May every year, when coal is not so universally consumed 
and so much of a necessity. But it so happens that these contracts 
expire just about the time that Jack Frost puts his nose in at the window, 
and the average man, woman and child, and particularly the poor of our 
communities, are subject to the conditions that we now see existing all 
around us, of inability to procure coal to keep the house warm and to 
cook the ordinary food, except at most outrageous and extravagant prices. 

Those who have written to me upon the subject, and those who have 
spoken to me, I have made realize, after a few moments conversation, 
that the power to do anything in this matter does not rest with this 
Court. The Court is here simply to enforce the existing law. The 
remedy that is necessary in a case of that kind must come from the legis- 
lative authority in Washington, which has absolute control over these 
questions, with the President. And, undoubtedly, from what we read in 
the newspapers, something in the way of consideration of the subject is 
looming now upon the horizon. The utmost that this Court can do in a 
condition of that kind is to enforce the law as it finds it written in the 
statute book. If there is violation of the law resulting in a conspiracy, or 
in a movement to illegally control trade or enhance the price or lessen the 
supply of coal, then you have a condition that the Court may deal 
with; but, so far as the Court has observed, so far as the Court has 
learned, nothing of that kind exists in this county. If it should exist 
in the future it will be a subject matter for presentation to the grand 
jury, so the Court may take the privilege of presenting it to you later. 

As regularly as each recurring ecclesiastical year furnishes a text 
for a church calendar, so the appearance of each Term of Court seems 
to usher in a new subject for presentation to the Grand Inquest of the 
county. It has become noticeable during the last two years that at each 
Term of Court a solitary woman appears carefully ensconced among the 
multitude of men, like Poe’s “Rara Avis,” 


“Never flitting, still is sitting, still is sitting.” 


One is free to assume from such a congeries of fact, as we sagely 
observe in law, that, like the emission from Pandora’s box, but one jewel 
escapes each term of Court to aid in evolving a system of justice, or the 
reverse, in this jurisdiction. 

The inference is also possible, as a basis for the anomaly, that since 
the Fates ordained that one lone woman suffered for Paradisical bliss, a 
like limitation might be prescribed for adequate feminine jury service. 
Nor probably is it lost sight of in dealing with the situation, that since we 
have Gospel authority for the injunction that it is not well for man to be 
alone, this singular limitation of feminine service will answer every use- 
ful purpose ; but the Court inversely is seriously concerned with a situa- 
tion which, conceding all the proud dignity and stately environment of a 
grand jury, nevertheless requires one woman to be eclipsed within its 
ranks. 

It may be well also to recall that grand jurors are human, and that 
the human species from the days of the idyllic Eden have invariably re- 
quired the presence of the wholesome and sensible woman to act as a 
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counterpoise to the perverse wilfulness of man; to protect him in his 
misadventures, to sustain him in his perplexities and to assume responsi- 
bility for his foibles and shortcomings; and, with such possibilities in 
mind, it is needless to observe that we are imposing too great a burden 
upon the conscience and nervous entity of a solitary woman in the sacred 
ranks of the grand jury. If the accommodations in the Court House suf- 
fice for one, we take it for granted that a few more women, with their 
proverbial adaptability to any business environment, will rapidly adjust 
themselves to the surroundings. 

Women are now equipped for nearly all the varied duties of human 
life. The assiduous mother who in our earlier life took a laudable pride 
in developing the daughter for the duties of a housewife, under modern 
economic stress observes her daughter leave the household to engage in 
the daily toil and whilom business of men. So in all the diversified 
business enterprises of life, in the professions and in public life, women 
have taken their places, not by choice, but by force of economic condi- 
tions, side by side in the worldly turmoil with men. 

This county alone furnishes examples of three who, by force of char- 
acter and ability, capably represent us in the National and State legis- 
latures. Of course there is always danger that in the melange thus cre- 
ated women may, as they sometimes unfortunately do, acquire the habits 
and manners of men, and thus we may regret the disappearance of the 
home girl we knew; but we may always rest assured that everywhere, at 
all times, in the great majority of women, the wholesome soul-like love 
of the mother of the old household will dominate and direct her daughter. 

Confessedly, therefore, in such a situation, her fitness and capability 
for grand and petit jury service must be acknowledged, and, while the 
admission of one lone woman to such service may be accepted as a con- 
cession of the fitness of her sex, our experience as men, as well as our 
sense of gallantry, will enable us to perceive that, while the solitary wo- 
man may dominate the ordinary man in the household, we cannot, in rea- 
son, impose upon her the superhuman task of attempting to dominate 
alone an environment of twenty-two sturdy, self-sufficient men in a jury- 
room. Manifestly the odds are too numerous. Therefore a proper 
realization of proportion will enable us to introduce at least two or more 
of the sex into this masculine phalanx, in the hope of bringing to the 
situation that reposeful natural refinement and rapidity of perception 
and discernment which peculiarly qualify them to deal equitably and sen- 
sibly with the misfortune, tribulations and delinquencies which this social 
environment of man’s creation has imposed upon us all. 

It is to be hoped, therefore, now that the portals of public life have 
been opened to her vision, that no honor we can accord will be too great, 
no duty too onerous, and no trust too exacting to confide to her sacred 
keeping. 

During the recent political campaign the insinuation, tantamount to 
a charge, was frequently and publicly made, that the registration and 
election laws were quite generally violated in this county; and _ since 
the election it is noticeable that nothing further has been heard of the 
matter. Such charges are often made in the heat of political campaigns 
with nothing more substantial upon which to base them than the rumors 
and gossip which inevitably arise as an incident to an unusual registration 
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of the voters in a populous community. Upon the Court, however, in 
such a situation, is cast the duty of ascertaining the truth for the honor 
and wellbeing of the county, as well as to discharge a duty imposed upon 
it by the law. If such a situation in fact exists, the Court, which is 
charged with the enforcement of the law, should be the first official body 
to be informed of it, and thus far nothing of the kind has been brought to 
the Court’s attention. 

Naturally we are all interested in preserving the good name of the 
county, for here many of us first saw the light; here we were reared and 
educated, and here all that was mortal of our revered ancestors rests. 
If there be a blot upon our escutcheon; if our good name as citizens 
be tainted by a nullification of law and order, we should make haste to 
purge it. If there be housecleaning to be done, and a cleaning to be 
administered, we are the men and women to undertake it, out of self- 
respect for ourselves, and a decent respect for the honor and good name 
of our homes. But far and above all pride of home and locality rests the 
all-pervading consideration that the nullification of our election laws is 
in effect an attack upon the very fundamentals of our government, for it 
must never be forgotten that in a popular system of government, such 
as we enjoy, its continuance and perpetuity depend entirely upon an 
honest, patriotic electorate, and the rectitude and loyalty of the officials, 
who, in our name, are designated to administer the law. 

If it be confessed that we cannot have honest elections, indicative 
of the popular will, our system degenerates into a mockery and a farce, 
and, unless rectified, a Mussolini inevitably hovers on the horizon. The 
experience of the Court, however, is that the county is no better and no 
worse than its sister counties. We partake of their attributes and they 
of ours. With the advent of all the modern means of transportation and 
intellig-nce, the day of the bucolic community, with all its fancied public 
virtue and idealic community life has disappeared. And in any con- 
sideration of the matter we should recall that this county and the neigh- 
boring county of Essex are doubly protected against fraud, since they 
have imposed upon them by law expensive election boards to buttress and 
fortify, as it were, the proper administration of the election law. If, 
therefore, fraud of any character should creep into the administration 
of the election machinery, this additional legislative guard should be the 
first to detect and expose it. If fraud be rampant in their presence, and 
they be ignorant of the fact, it would seem to be difficult to conjure a 
reasonable excuse for their existence. 

The fact that in this county no complaint of that character emanates 
from such board would furnish geasonable ground for the assumption 
that the charge is unsubstantial and insupportable. Yet whatever may be 
the situation in that respect, the duty of the grand jury to investigate 
the charge, if the occasion presents itself is manifest. Of course no 
official investigation worthy of the name can be instituted at random. 
Some basis for action must be presented in the way of testimony before 
you to warrant an investigation; but what the Court wishes to make 
clear at this time is, that if any charge of that nature, properly substan- 
tiated, be made before your body, it becomes your duty to investigate it, 
and, where the facts warrant, to present an indictment. If nothing be 
discovered as a result of your labors, a presentment to the Court indicat- 
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ing that fact will aid in clearing the situation, so that the good name of 
the county may hereafter, at all times, and under all circumstances be 
vindicated and preserved. 

There is nothing else today the Court desires to ca‘: ‘9 yuur atten- 
tion. You may select your officers and retire. 





CHARGE TO BURLINGTON COUNTY GRAND JURY 


(October Term, 1925) 

LLOYD, J.: Ladies and Gentlemen—You are called to a serious 
service. The duty of a grand jury is always serious, but it seems to 
me the duty imposed upon you at the present Term is of grave importance 
and public concern. 

You are called to this service from the body of the county and are 
representative of its sterling citizenship. You have taken a solemn oath, 
which I am going to again call to your attention [both read]. You will 
observe that it is intended to bind you to a two-fold obligation: That 
you will leave no guilty person go unwhipt of justice and that no inno- 
cent person shall be indicted from improper motives. The law thus 
places in your charge the protection of society against evil doers, and 
holds you as a shield against oppression of the innocent. 

In the performance of these obligations the law throws around your 
deliberations certain safeguards. Among them is that of secrecy. The 
result of your work appears in the form of indictment of those against 
whom proof of guilt is found. In no other way do you express your- 
selves and in no other way are you permitted to divulge the proceedings 
in your body. The reasons for this secrecy are obvious. They are that 
on the one hand citizen’s names shall not be bandied about as subjects of 
investigation who may be innocent of offense; that the guilty may not 
get knowledge of your contemplated action and avoid apprehension; and, 
finally, that you yourselves be not subjected to inquiry or animadversion 
when your duties are completed. In this connection I may add that the 
law deals severely, and justly so, with those who approach a grand juror, 
either before or during an investigation, concerning the performance of 
his duties. It is just as much a crime to talk to a grand juror about a 
matter pending before him as to talk with a petit juror concerning a case 
on trial in open Court, and if any attempt be made to influence your 
action either in an individual case or in any class of cases you will report 
the matter to the Court, to the end that the offender may be brought be- 
fore the bar of the Court for punishment as for a contempt, or you may 
yourselves bring indictment against him who so far forgets himself as to 
be guilty of a wrong which strikes at the very foundation of society. 

I have said that this is an important and serious session of the grand 
jury. You will, of course, have presented to you the usual class of minor 
offenses, which in the best organized society seem to be ever with us, 
and which appear to be inseparable from our human weaknesses. You 
will, however, and it is because of this that your session is so important, 
be called upon to deal with two phases of crime which are of paramount 
concern to the well being of the State, and it is to these that I now 
wish to direct your attention. 

On the afternoon of October Ist a barge containing a large quan- 
tity of intoxicating liquors entered Rancocas Creek. After the boat 
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reached the dock of a farmer near Bridgeboro and at night it began to 
unload its cargo. At the landing-place a number of trucks were soon 
gathered and were proceeding to unload and carry away the cargo, when 
a courageous body of State police, numbering less than half-a-dozen, 
aided by a private citizen named Carslake, arrived and by their grit 
and nerve cowed a body of nearly half a hundred armed men into cring- 
ing subjection, took them prisoners and seized the barge, the trucks 
and the liquors. Pending the seizure an attempt was made to scuttle 
and burn the barge. 

This is one phase of law violation with which you will be called 
upon to deal, and which is especially committed to your care. You will 
note that the enterprise, for such it must have been, involved infraction 
of the laws in at least a number of particulars. Unlawful possession 
of intoxicating liquors, unlawful transportation of liquors, unlawful 
possession of forbidden weapons; maliciously setting fire to a boat; at- 
tempt to destroy the evidence of their crimes and, lastly, a criminal con- 
spiracy accompanied by acts in its execution. It may also be established 
that bribery or attempts at bribery were made by some of the alleged 
offenders to procure exemption from arrest. It may be that there were 
in addition violations of Federal laws with which, however, another 
tribunal must deal. 

Now, ladies and gentlemen, this is the first branch of the occurrence 
with which you will be called on to deal. You will perceive it presents 
no ordinary situation. When fifty armed men gathered together on a 
boat prepared to enforce, despite resistance of the civil authorities, an 
illegal conspiracy of gigantic proportions, it approaches rebellion against 
the State. It involves much more than the violation of prohibition en- 
forcement laws; it becomes in itself a challenge to civil authority. I, 
therefore, commit to you for your earnest investigation and action this 
phase of the occurrence with the determined purpose to bring to task 
the high as well as the low in the transaction. 

There is, however, another phase even more sinister and more sub- 
versive of government and of social well-being. It is said that this is 
not the first time that a similar landing of a boat load of intoxicants 
has been debarked at the same place, but that this section has been the 
scene of repeated and successful attempts in the same direction. It is 
said that these actions have been within the knowledge of residents and 
others in the locality. If this be true, it would at least suggest that the 
same information could be obtained by those whose sworn duty it is 
to see to the enforcement of the Jaws, and who are paid by the county 
for the express purpose of ferreting out and detecting crime. But this 
is not all. It will be shown to you that officers of the county were ap- 
prised of the coming of the barge before it arrived, and of its illegal 
cargo. It will appear that the Prosecutor sent at least two of the officers 
of the county to the scene to detect and thwart the illegal venture. They 
went and observed the conditions as they have been stated to you. They 
neither took part in nor called for assistance in suppressing what was 
apparently an attempt by force of arms at wholesale distribution of 
illicit liquors, but left the offenders to work their will. They left the 
real work of their office to a few brave State police headed by Lieut. 
Nichols and one Carslake, who, with more regard for their oaths and 
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less concern for their own safety, made the seizure at the peril of their 
lives, work which called for equally energetic action on the part of the 
county force. 

Such a situation suggests more than mere neglect of duty. Here 
was prior knowledge of the coming of the barge and its contents; here 
was information that heroic action would probably be required to pre- 
vent an effort on a large scale to violate our laws and effect a distribu- 
tion of intoxicants in violation of the Constitution, the Acts of Congress 
and the Act of our own Legislature. 

These facts make imperative a serious investigation at your hands 
of the causes for this supine neglect of duty. The whole force of the 
county and of the State upon call was at the disposal of your officials 
to meet an emergency such as this, and no one could know it better than 
those who had knowledge of the coming barge. They were experienced 
in the criminal law and its enforcement. 

I need not say that corruption in public office is an offence of the 
first magnitude. It strikes at the very foundation of government itself. 
And it is, if common rumor be true, the avenue through which much 
of the easy violation of the Enforcement Acts is made possible. I, there- 
fore, call upon you to make the most exhaustive investigation to bring 
to justice any officials whom evidence may show to be guilty of mal- 
feasance in office. The problem before you involves no question of the 
principles of the prohibition of the liquor traffic. Men and women are 
at liberty to entertain such views as they prefer on its wisdom or un- 
wisdom, and they are at liberty, by all lawful means if they prefer, to 
endeavor to obtain modification or repeal of the laws on the subject, 
or even of the Constitutional Amendment, but they have no right to 
violate the laws so long as they remain in force. For all in the exercise 
of citizenship there is but one plain duty, that of observance of all the 
laws. 

In this connection I have spoken to you of the law of conspiracy. 
By section 37 of the Crimes Act: 

“37. Any two or more persons who shall unlawfully agree, unite, 
combine or confederate together to do any unlawful act, or any two or 
more persons who shall unlawfully agree, unite, combine or confederate 
together to do any lawful act, shall be guilty of a conspiracy and be 
liable to the same penalty as persons convicted of a misdemeanor, but 
no agreement to commit any crime other than arson, burglary, man- 
slaughter, murder, rape, robbery or sodomy, shall be deemed a conspir- 
acy, unless some act in execution of such agreement be done to effect 
the object thereof by one or more of the parties to such an agreement.” 

You will observe that the agreement is to do an unlawful act, ac- 
companied by any act in furtherance of the agreement. The sale of 
intoxicants is forbidden; therefore an agreement to violate any law ac- 
companied by acts in its furtherance constitute a conspiracy, the pun- 
ishment for which is imprisonment. 

It develops that when the persons implicated in the venture on the 
night of October Ist were brought to the committing magistrate they 
were held under bail in sums varying from $200 to $500, and it is said 
they gave fictitious names and that they will be difficult to apprehend if 
indicted. With the fact of such evasion of trial, if it shall so develop, 
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you of course cannot deal but you have a right to investigate and de- 
termine if this action in accepting bail in trifling amounts under such 
circumstances was prompted by corrupt motives, or simply a stupid blun- 
der due to inability to distinguish between an enterprise of this sort and 
that of a petty peddler of illicit intoxicants. Notwithstanding the slight 
hold on those charged, some are known of those first arrested, and 
others have since been apprehended, and energetic action by those whose 
duty it is to aid you, together with your own powers of examination, I 
feel sure may yet succeed in bringing the heads of the venture to justice. 

Ladies and gentlemen, it is a serious duty that you enter upon. It 
is serious to the State as well as to the county. It cannot be that an of- 
fense of this magnitude should be dealt with except with the utmost 
severity and the most thorough investigation. You will have at your 
hands trustworthy servants to help investigate this. The man who was 
instrumental in bringing these men to the bar of justice, the State po- 
lice and the Prosecutor of the county, will all give you unstinted aid. 
Whether the services of the present force in the county will be of any 
assistance to you depends upon what your determination as to the char- 
acter of those who were charged with that duty may be and what may 
have been their conduct in the matter of the performance of duty in 
the past. 

This matter is a blot upon Burlington County and it is incumbent 
upon you to remove that blot. 





AHLEMEYER v. MILLER 


(N. J. Supreme Court, Hudson County, November, 1925) 
Practice—Striking Out Complaint—Ejectment—Adoption 
Case of Vincent J. Ahlemeyer against John A. Miller and Maud 
Miller. On motion to strike out complaint. Argued by consent before 
Minturn, J. 
Messrs. Kinkead & Klausner for the motion. 
Messrs. Autenrieth & Gannon contra. 


MINTURN, J.: The suit is in ejectment, and the motion is to 
strike out the complaint. Mary Elizabeth Miller and John Miller, her 
husband, conveyed the premises known as 389-391 Grove street, in Jer- 
sey City, by deed dated September 19, 1891, and thereafter duly re- 
corded, to George Miller, their son, and Beata K. Miller, his wife. After 
the statement of the usual habendum, the deed contained the following 
limitation, viz: “To the only proper use, benefit and behoof of the said 
party of the second part, and the survivor of them during the lifetime 
of the survivor, and, after the Jeath of the survivor, to the child or 
children of the parties of the second part, and of the survivor of them, 
share and share alike, their heirs and assigns forever; and in default 
of any such child or children then to the heirs at law of said parties of 
the second part, in the following manner: one undivided half part to 
the heirs at law of the said George Miller, their heirs and assigns for- 
ever, and one undivided half part to the heirs at law of the said Beata 
K. Miller, their heirs and assigns forever.” 

The life tenants died without children, but, on May 24, 1895, as 
a result of proceedings duly instituted for the purpose in the Hudson 
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Orphans’ Court, John A. Miller, then five years of age, one of the de- 
fendants herein, was adjudged under the provisions of our adoption 
statute to be their adopted child, and thereafter he resided with his 
adoptive parents as their only child, and thereafter married the other 
defendant herein. George Miller, the son of the grantor, died about 
August 7, 1914, and Beata, his widow, died about November 12, 1922, 
leaving her surviving her brother the plaintiff herein. 

The defendants are in possession of the locus in quo, claiming title 
under the statute of adoption, as the child and only heir at law of his 
adoptive parents, as well as under the provisions of the statute of “De- 
scent” and the common law “Rule in Shelly’s case.” 

The main contention, however, is centred upon the effect of the 
provisions of the adoption statute (P. L. 1902, p. 259; P. L. 1912, p. 53) 
declarative of the legal status of the defendant, John, as the only surviving 
child of his adoptive parents. 

The Adoption statute has been before our Courts in various factual 
phases, but never, so far as has been disclosed, has the precise question 
now at issue been presented in this jurisdiction for determination. The 
Act received a liberal construction by the Court of Errors and Appeals, 
the present Chief Justice writing the opinion, in In re Book’s will, 90 
N. J. Eq. 549, where it was held that the word “child,” when used in a 
will, shall be deemed to include an adopted child. There the learned 
Chief Justice observed: “The effect of the legislation just adverted to 
is to clothe the adopted child with all the rights of a natural child, so 
far as inheritance of real estate, or the distribution of personal estate 
is concerned.” That case was followed by In re Alter’s will, 92 N. J. 
Eq. 415. Vice-Chancellor Foster, dealing with section 20 of the Act 
concerning wills, in so far as it relates to after-born children, said, “‘Re- 
gardless of what the rule may be in other jurisdictions, the law in this 
State has been settled by the Court of Errors and Appeals by the de- 
cision In re Book’s will. . . . It changes the statutory rules regu- 
lating the devolution of property by enlarging the class for whose bene- 
fit they were originally passed, by making the adopted child a lawful 
child of the decedent for the purpose of sharing in the distribution of 
his estate.” 

Vice-Chancellor Howell had previously given this provision of the 
Act a construction in Stout v. Cook, 77 N. J. Eq. 153. Vice-Chancellor 
Buchanan, in Haver v. Herder, 126 Atl. 661, when the question of 
“legal heirs” as comprehending children was discussed, observed that 
“this view is in accord with both the spirit of the legislative policy, 
as indicated in the Adoption statute, and the spirit of the judicial pro- 
nouncement in the Book case.” 

Cases are invoked from other jurisdictions in support of this con- 
struction, but the adjudication of the Court of Errors and Appeals, so 
far as the rule of law in this state is concerned, like the decrete of 
the Roman Curia is a finality. Roma locuta est causa finita est. But when 
we are concerned, as in this instance, with the additional inquiry, i. e., 
whether the Adoption Act is sufficiently comprehensive to include a 
grant of a life estate to the adoptive parents by a deed of conveyance, 
with a limitation over ‘to the child or children of the parties of the 
second part,” and “in default of any such child or children then to the 
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heirs at law of said parties of the second part,” we are manifestly con- 
fronted with a legal inquiry entirely res nova, in the determination of 
which decisions of other jurisdictions may be invoked as illuminative 
of the discussion. 

It will be observed that the cases in this jurisdiction, where the ef- 
fect of the Adoption statute was considered, were cases arising under 
wills, and where, as a rule, the testator occupied the status of the adopt- 
ing parent, whereas the question now presented arises under the cov- 
enant of a deed of conveyance, and concerns the effect of a limitation 
created by the grantor, a third party, in no wise related by the enabling 
statute to the adopted child. 

The legal construction accorded to a covenant, in a deed of con- 
veyance, has always differed from the liberality of view accorded by 
Courts of Equity to the same terms in a will; the reason being that the 
sole purpose of testamentary construction is to evoke the intention of 
the testator, while the language of the grantor employed in a common 
law deed of conveyance has by centuries of judicial construction and 
interpretation been settled, until in this day the difference has become 
axiomatic. 

Thus Chief Justice Whelpley, speaking for the Court of Errors and 
Appeals, in Adams v. Ross, 30 N. J. L. 505, observes concerning the 
legal effect of the use of the words “child or children,” in a deed of con- 
veyance, “In the construction of a deed of conveyance the question is 
not what estate did the grantor intend to pass, but what did he pass by 
apt and proper words. If he has failed to use the proper words, no 
expression of intent, no amount of recital showing the intention, will 
supply the omission.” 

The defendant, John A. Miller, had not been adopted by the gran- 
tees for over three years after this conveyance had been made, and 
these defendants were then without children, and in the light of that 
fact the limitation over, by a third party, to their children or heirs at 
law, was legally intelligible, as not comprehending a stranger to the 
blood in default of lawful issue. 

In those jurisdictions where the question has. been presented for 
adjudication, and where similar Adopting statutes exist, the result has 
been adverse to the claim of the defendant. Thus in Wilder v. Wilder, 
116 Me. 389, to2 Atl. 110 (in the case of a trust deed) ; Malek v. Uni- 
versity of Mo., 250 S. W. 634 (a will); Puterbaughs Est. (will), 261 
Pa. St. 235, 104 Atl. 601; Casper v. Helvic, (test, trust), 146 N. E. 
(Ind.), 123; Savells v. Brown, Guardian, (Ky) (deed), 218 S. W. 
462; Parker v. Carpenter, (N. H.), (test. trust), 92 Atl. 955; In re 
Leask (N. Y.), (test. trust), 197 N. Y. 193, 90 N. E. 652; Cochran 
v. Cochran, (Tex), (will), 95 S. W. 731; Middletown Trust Co. v. 
Gaffey, (test. trust), 112 Atl. 689 (Conn.), and in re Yates, (Pa.), 
(will), 126 Atl. 254, the result reached is one of unanimity that a limita- 
tion in a deed or will to a child or children, is not deemed to include 
an adopted child, where the grantor or testator is a stranger to the 
adoption. Probably the reasoning illustrative of the determinations in 
the cases cited is best presented by the language of the Court in the 
Maine care (Wilder v. Wilder, supra): “What is the legal effect of 
the present statute regulating adoption so far as property rights are 
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concerned? In strictness it simply fixes the status of the adopted child 
in case of intestacy of his adopters, where the rights of inheritance 
are involved. It is also held to have a bearing upon the intention of the 
grantor or testator who is himself the adopter. But it is of no particu- 
lar aid in determining whether an adopted child is within or without 
the designation of ‘child or children’, as used in a deed or will, where 
the grantor or testator is other than the adopter. The right of inherit- 
ance by the adopted child is a matter of statutory creation; the taking 
under a deed or a will depends upon the intention of the grantor or 
testator, as revealed by the instrument itself construed in the light of 
the surrounding facts and conditions. Where the grantor or testator 
is the adopting parent, it is reasonable to presume that the adopted 
child was within the intended bounty of such grantor or testator. But 
where he is a stranger to the adoption such presumption does not pre- 
vail. . . . The distinction. . . . is clear.” Wilder v. Wilder, 
102 Atl. Rep. (Me.), 110, L. R. A. 1918 B, 119. 

From this analysis it results that the deed of conveyance in ques- 
tion does not legally include the defendant, John A. Miller, as a child 
of his adoptive parents, the grantees mentioned in the deed, and that 
the title to the locus in quo has not in virtue of such conveyance vested 
in him as an adopted child. 

The remaining questions presented involve the application of the 
statute of Descents, the Rule in Shelly’s case, and the construction of 
the deed so as to vest a contingent remainder in the defendant, as a 
child, and heir at law of the grantees, within the terms of the grant. 

It is generally conceded that section 11 of the Descent act (C. S. 
1921, amended P. L. 1915, p. 64), abolishes estates tail, but in reality 
it simply defines the legal character of an estate thus transmitted, so 
that an estate in fee tail may still be created by the use of appropriate 
language as at common law, its legal effect being defined by the statute. 
James v. Dubois, 16 N. J. L. 285. 

But in any circumstances no such estate can be created without 
the use of the word “heirs,” and neither the words ‘‘children,” “issue,” 
“descendants,” “seed,” or “offspring” can supply its place, while as to 
conveyances the word is indispensable to create any character of a fee. 
Co. Littleton 20 a; 2 Blackstone’s Com. 115; Adams v. Ross, 30 N. J. L. 
505. 

It is also elementary that to invoke the rule in Shelly’s case, the 
use of the word “Heirs” in the conveyance, is indispensable. But, ob- 
viously, further pursuit of this phase of the controversy, while interest- 
ing in the abstract, can be of no practical utility in the disposition of 
the case sub judice, since the conveyance in question obviously contains 
no such limitation, the words “child” or “children” therein contained 
in the habendum being primarily under the settled rules of construction 
words of purchase, and not words of limitation. 

Upon this phase of the subject, the Adoption act itself lends con- 
trolling emphasis in declaring that “such child shall not be capable of 
taking property expressly limited to heirs of the body of the adopting 
parent or parents,” thus expressly excluding from its operation titles 
by descent under the well settled rules of the common law applicable 
to fees tail and titles derivable under the Rule in Shelly’s case. 
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The deed in this instance manifestly, therefore, created a life es- 
tate in the grantees, with a remainder over, contingent upon the birth 
of children, and, upon failure thereof, to the heirs of the grantees re- 
spectively, as at common law. 4 Kent’s Com., 210; Butler v. Huestis, 
68 Ill. 594. 

Finally, as was declared by the Missouri Supreme Court in Hocka- 
day v. Lynn, 200 Mo. 466 (9 Ann. Cas. 775): “It may be laid down 
as a general conclusion that where the statute of Adoption must be read 
into the statute of Dower and that of Descents, it is with this singularity 
always to be observed, viz., that the adopted child is so let in only for 
the purpose of preserving in full its right of inheritance from its adopt- 
ive parent, and the door to inheritance is shut, and its bolt shot, at that 
precise point.” To the same effect are: Wilder v. Wilder, 116 Me. 389 
and in Re Leask, 197 N. Y. 193. 

The result reached, therefore, is that the motion of the defendants 
to strike out the complaint is denied, and, since the motion is tantamount 
in legal effect to the interposition of a demurrer at common law, judg- 
ment will be ordered to be entered upon the pleadings in favor of the 
plaintiff and against the defendants. 





IN RE PUBLIC SERVICE ELECTRIC & GAS CO., ET AL 


(Board of Public Utility Commissioners, Oct. 8, 1925) 
Electric and Gas Company—Release of Power Station—Agreement 
In the matter of the application of Public Service Electric and Gas 
Company and Riverside Traction Company. 
Mr. George H. Blake and Mr. E. W. Wakelee for the Company. 


THE BOARD: In this application the Board is asked to approve: 

1. The release by Riverside Traction Company to Public Service 
Electric & Gas Company of the Burlington Power Station for a stated 
consideration of $340,000. 

2. The execution of an agreement among other things requiring 
Public Service Electric & Gas Company to furnish temporarily to the 
Riverside Traction Company sufficient electrical energy to operate its 
railway “‘at such rate or rates reflecting cost as may be agreed upon at 
the time, based upon the same conditions, provisions and stipulations 
as it now furnishes power to Public Service Railway Company,” if and 
when it should desire to build and equip a power station of its own, such 
requirement to become effective upon the remote contingency that the 
lease of Riverside Traction Company’s property to Public Service Rail- 
way Company, dated April Ist, 1912, should be cancelled and abrogated 
at some future date and the demised property revert to Riverside Trac- 
tion Company. 

The petition with respect to rates was amended by striking out 
all references to approval of rates, which may become effective in the 
remote future. This decision will not consider rates. 

Riverside Traction Company was incorporated June 3oth, 1910, 
and, as of June Ist, 1910, made and executed an indenture of mort- 
gage to West End Trust Company to secure $1,500,000 of bonds. On 
April Ist, 1912, Riverside Traction Company leased all its property and 
franchises to Public Service Railway Company for 999 years (subject 
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to aforesaid $1,500,000 bonds) and the latter company agreed to forth- 
with proceed to rehabilitate the then constructed property of the lessor 
and to construct a new power station, the title to which was to vest in 
Riverside Traction Company, and said station was to furnish power 
to said lessee Railway Company and four other small electric companies, 
the money to pay for which was to be made available by the use of the 
proceeds of $400,000 par value of the unissued bonds secured under the 
above cited mortgage, the estimated cost of said station being about 
$340,000. 

But all electric power used by Public Service Railway Company, 
lessee for the operation of its street railway cars, was and is obtained 
from Public Service Electric Company or from its successor, Public 
Service Electric & Gas Company, and the electrical energy for the opera- 
tion of the railway of Riverside Traction Company operated by Public 
Service Railway Company, lessee, has been furnished under such pro- 
vision. It was, therefore, determined that it would be uneconomic to 
build the smaller station contemplated by said lease and that the $340,000 
might be better used for financing in part a larger station. 

Accordingly, under date of September 19th, 1913, Riverside Trac- 
tion Company, upon payment of $340,000, was vested with a certain in- 
terest and title in what is known as Burlington Power Station (to be 
operated by Public Service Electric Company) by deed made by The 
Holland Company, party of first part, Riverside Traction Company, 
party of second part, Public Service Railway Company, party of third 
part, and Public Service Electric Company, party of fourth part, and 
said deed contained the following condition and provision: 

“ ._. or Electric may pay to Traction (or in case the said 
mortgage hereinbefore recited is still outstanding to the trustee named 
in said mortgage) the sum of three hundred and forty thousand dollars 
($340,000) the proceeds of four hundred thousand dollars ($400,000) 
bonds (par value) in order to enable Traction itself to build and com- 
plete said central station; in which event the interest of Traction in the 
premises hereby conveyed shall likewise cease in the same manner, as 
hereinbefore provided for the building and equipment of said station, 
except that Traction shall be entitled to have and be furnished by Elec- 
tric at a reasonable rate, electrical energy until such time as Traction can 
reasonably finish and complete such central station.” 

The Burlington Power Station was then constructed to produce 
many times the power required to operate the cars of the lessor and, by 
reason of the growth, not so much of the railway demand as of the 
electric light and power demand on the Electric Company, is being en- 
larged from time to time. The petitioner therefore is desirous of ob- 
taining title to this power station discharged from any claim or interest 
of the Riverside Traction Company, and proposes to exercise the right 
reserved in and by said deed (Exhibit No. 1) to discharge the title of 
one of the petitioners, Riverside Traction Company, in the same. 

The transaction above outlined, set forth more fully in the petition 
and attached exhibits, appears to be conducive to the best interests of 
all the petitioners and properly conserves the public interest in the serv- 
ice of these important utilities. 

The Board, therefore, hereby approves the petition so far as the 
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release of the Burlington Power Station is concerned, and a certificate 
will issue accordingly, providing that the consideration of Three hundred 
and forty thousand dollars ($340,000) is to be paid to West End Trust 
Company, Trustee under the mortgage made by Riverside Traction Com- 


pany. 





MIDDLESEX COUNTY v. PUBLIC SERVICE RAILWAY CO., ET AL 


(Board of Public Utility Commissioners, Nov. 2, 1925) 
County Bridge—Trolley Tracks Crossing It—Authority of Commission 
In the matter of the petition of Middlesex County v. Public Serv- 
ice Railway Co., and Public Service Railway Co. in re bridge over Wood- 
bridge creek. 
Mr. Frederick W. Richardson for Petitioner. 
Mr. George H. Blake for Respondents. 


THE BOARD: This is an application by the County of Middle- 
sex under the provisions of a statute (P. L. 1918, Chapter 185, Sec- 
tion 1318), which provides in effect that in the event a public utility 
corporation operating over a bridge cannot agree with the county hav- 
ing charge of it as to the restrictions under which it should operate over 
said bridge, then an appeal may be taken to this Board, which shall 
have the power, after hearing, to fix the regulations governing such use, 
and the amount to be paid, if any, by such public utility corporation 
as will be sufficient to compensate the county for the extra burden im- 
posed upon it by the use of such bridge by such public utility corporation. 

It is conceded that the Public Service Railway Company and the 
Public Service Railroad Company are public utility corporations which 
are subject to the regulation of this Board. It appears by the evidence 
and by admission .of counsel of the respondents that the Public Service 
Railway Company, which is the successor to the Raritan Traction Com- 
pany, operates its street railway on a bridge over Woodbridge creek 
under an ordinance of the Board of Freeholders of the County of Mid- 
dlesex dated October 2nd, 1901; that Public Service Railroad Company 
operates its cars over these tracks under an agreement with the Public 
Service Railway Company, and such cars, while on the railway tracks, 
are deemed and taken to be cars of Public Service Railway Company. 

Woodbridge creek at this point is under the jurisdiction of the 
War Department. The War Department in 1923 ordered the old bridge 
rebuilt and the bridge in question is the result of such order. 

The question was raised whether the $1,000 paid by the Raritan 
Traction Company under the ordinance of the Board of Freeholders 
on October 2nd, 1901, gives the respondents any present right to operate 
over the new bridge, without any further consent of the Board of Free- 
holders. The ordinance in question granted permission to the Raritan 
Traction Company, of which the Public Service Railway Company is 
the successor, to construct and operate a street railway over the bridge 
then in process of construction, and in the opinion of the Board the 
permission extended only to the bridge designated in the ordinance, and 
only for the period of its useful service, and not to another bridge which 
might be necessary to replace it. 
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The bridge consists of two approach spans, 41 feet long and one 
bascule span 77’ — 6” long. A double track for trolley cars is provided. 
The bridge is designed in accordance with the New Jersey State High- 
way specifications providing for both tracks to be loaded with 4o-ton 
trolley cars with the load equally distributed on eight wheels. The truck 
load used was 20 tons, with 6 tons on the front and 14 tons on the rear 
axle. The trolley cars in use weigh about 32 tons. 

_ With both tracks fully loaded with trolley cars, two can be accom- 
modated on each approach span and four on the bascule. 

The assumed loading for the bridge was for the bascule span, both 
tracks loaded with as many trolley cars as could be accommodated and 
only two trucks abreast. On the approach spans, however, a line of 
trucks on each side was considered; the same trolley loading was used 
as for the bascule span. 

This lighter truck loading on the bascule span has the effect of in- 
creasing the difference in the weights of the two designs and the burden 
due to the trolley cars. On the approach spans, where the more severe 
truck loading was used, Mr. Buchanan found “there is very little dif- 
ference between the truck loading and the trolley loading.” 

Mr. Hovey for the respondents analysed the bridge for the trol- 
ley cars in use, which are lighter than those specified, and deducted from 
each member as already designed the excess amount of material, if it 
was found to effect a saving of a sixteenth of an inch or greater. Ob- 
viously this method would produce a minimum deduction and one which 
would not adequately compensate the county for the added burden im- 
posed. 

In applying prices to the estimate the petitioner used the contract 
prices for the various items erected. The respondents used a price de- 
livered which included 10 per cent. profit. On the one item of string- 
ers, which could have been omitted, a price for erection was included. 
These prices are not necessarily those used in the contract. Where con- 
tract prices are available, as they are in this case, they must be used. 

For the amount of extra burden due to construction of the bas- 
cule span the Board will take an average between the petitioner’s es- 
timate and the respondent’s estimate, adjusted for prices erected, or 
$3,518. 

The frank presentation of estimate by the county’s expert who de- 
signed the two approach spans gives the impression that his figure is 
very nearly correct, though he indicates some small items which would 
tend to reduce it. The Board will, therefore, reduce his estimate of about 
$3,600 by $400, leaving $3,200 as the reasonable amount charged for 
extra burden due to the construction of the two approach spans. 

The Board is of the opinion that the operation of trolley cars over 
the bridge contributes to its depreciation. On this point the opinions of 
the experts differ widely: one claiming from $8,000 to $12,000 de- 
preciation on the bascule span and a shortening of its useful life from 
30 to 27 years, and another asserting the general life of the structure 
would not be shortened at all by the presence of trolley cars if it was 
designed to carry them. After carefully weighing the evidence the 
3oard fixes the sum of $5,000 as a reasonable amount to cover the de- 
preciation due to the presence of trolley cars, and the useful life of the 
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bridge at 27 years. The present worth of $5,000 for 27 years at 44%, 
interest compounded annually, is $1,523.50, which is the amount the 
Board finds should be charged to cover the depreciation of the bridge 
due to its use by trolleys. 

Both parties are in agreement that no additional service will be 
needed on this bridge because of the presence of trolleys on it and, there- 
fore, no charge should be made for it. It this conclusion the Board 
agrees. 

Certain parts of the bridge exist solely because of the operation of 
trolley cars, and it is reasonable to require the trolley company to as- 
sume the entire expense of their maintenance, together with the proper 
replacement of such other parts which may be damaged in the course 
of renewals or repairs to them. In our opinion there should be no charge 
to the trolley company for bridge maintenance other than the amount 
necessary to keep in repair such part of the structure as may be damaged 
by the operation of its cars. No estimate has been made for this item, 
it being understood that the Company make its own repairs. 

The Board determines the amount sufficient for the extra burden 
imposed on the county of Middlesex by reason of the use of this bridge 
by the Public Service Railroad and Public Service Railway: 


For construction of the bascule span............ $3,518.00 
For construction of the two approach spans.... 3,200.00 
For depreciation due to use of trolleys........ 1,523.50 
ce ee TTT eT Tree eee nothing 
For maintenance, except as below.............. nothing 
Total amount due and to be paid on opening of 
ge ee eer $8,241.50 


This amount is to be paid by the Public Service Railway Company. 

The Public Service Railway Company shall also maintain in good 
and serviceable condition at all times during the life of the bridge, its 
track, overhead wires and their supports, the trolley arches and their 
connections, the pavement between the rails and for a distance of two 
feet outside of them, the sub planking and cross ties under the rails 
on the bascule portion, and on the approach down to the tops of the 
concrete arches. 

An order will issue in accordance with these findings. 





IN RE LEHIGH VALLEY R. R. CO., ET AL 


(Board of Public Utility Commissioners, Nov. 5, 1925) 
Grade Crossings—Consent of Municipality—Conditions 
In the matter of the application of the Lehigh Valley Rail Road 
Co. for itself and on behalf of its lessor, Lehigh Valley Rail Road Com- 
pany of New Jersey, for the approval of the construction of a track 
at grade across East 22nd street, Bayonne; and the East Jersey Rail 
Road & Terminal Co. for approval of the construction of a track at 
grade across Hook Road, Bayonne. 
Mr. E. H. Boles for the Lehigh Valley Railroad Co. 
Mr. James Benny for the City of Bayonne. 
Mr. George H. Blake for the Public Service Railway Company. 
Mr. Frank M. Swacker, for the East Jersey Railroad & Terminal 
Company. 
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THE BOARD: Petitioners request approval of the construction 
of a track at grade across East Twenty-Second street and Hook road, 
in the City of Bayonne. The line of the Lehigh Valley Railroad is to 
be extended 0.3 mile, and that of the East Jersey Railroad & Terminal 
Company approximately 820 feet, which extensions will cross said high- 
ways. The Port of New York Authority and the Interstate Commerce 
Commission have approved these extensions, the latter issuing the neces- 
sary certificate of public convenience and necessity. The East Jersey 
Railroad & Terminal Company is practically a switching line for the 
movement of tank cars, serving principally the plant of the Tidewater 
Oil Company. 

The proposed extensions will permit a direct connection between the 
Lehigh Valley Railroad and the track of the East Jersey Railroad and 
Terminal Company. The line of the Lehigh Valley Railroad will ex- 
tend over East Twenty-Second street, and that of the East Jersey Rail- 
road & Terminal Company over Hook road. The track across East 
Twenty-Second street will form a right angle crossing, and Hook road 
practically right angle. Hook road is unimproved and its present use 
is limited to pedestrian travel. East Twenty-Second street is improved 
and is the main highway in the vicinity. The single track of the Pub- 
lic Service Railway Company is located in the center of the highway 
with a passing siding track at the point where the Lehigh Valley Rail- 
road extension will cross. The section of the City of Bayonne where 
the crossings are desired is practically an industrial centre, the resi- 
dential portion of the community being along East Twenty-Second 
street, between Avenue “G” and Avenue ‘‘F’’, also north of the latter. 
As the train movements across the highways will be slow and they will 
be protected, the element of danger to highway traffic will be practi- 
cally eliminated. 

The question of transportation facilities by short routes and con- 
nections between the respective railroads with terminals in Jersey City 
has been the matter of study for some time by the North Jersey Tran- 
sit Commission, and short line routes have been suggested as a means 
of improving existing conditions. The instant case is an example of 
a route that will reduce the mileage haul of freight from the Tidewater 
Oil Company and other plants in the vicinity to the Lehigh Valley con- 
nections. At the present time consignments from the respective plants 
for the Lehigh Valley Railroad are moved over the track of the East 
Jersey Railroad & Terminal Company and the Constable Hook Branch 
of the Central Railroad to connecting points on the Lehigh Valley Rail- 
road. If the proposed route is established the East Jersey Railroad & 
Terminal Company would deliver cars direct to the Lehigh Valley Rail- 
road in the vicinity of East Twenty-Second street, and this routing would 
result in reducing length of hauls. A portion of the railroad equipment 
moved on the Central Railroad a1.d passing over grade crossings on the 
latter road would be transferred to the proposed line, and with additional 
crossings, the distribution of loads would require shorter trains and the 
actual train movement would be expedited over the crossings, thus re- 
ducing the length of time that traffic on the highways would be inter- 
rupted at each crossing. 
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The policy of the Board, in practically all instances where petitions 
are made for additional tracks at grade, is to require that the consent 
of the local municipality be obtained prior to approval being given by 
the Board. In this case application to the City of Bayonne was not made 
by the Railroad Companies for permission to cross East Twenty-Second 
street and Hook road, consequently ordinances have not issued granting 
consent. It is apparent that the sanction of the City of Bayonne could 
not have been obtained if requested, as objection was made at the hear- 
ing by the City to the proposed crossings. 

A decision of the Board of April 15th, 1922, in the matter of the 
application of the Lehigh Valley Railroad for permission to construct 
tracks at grade across Washington street in the City of Perth Amboy, 
states : 

“This Board is of opinion that the passage of an ordinance is not 
a necessary condition precedent to its action upon applications of this 
kind. The authority is conferred upon it by statute to grant its approval 
when in its judgment conditions justify it. While in most cases it is 
the practice for a railroad company to obtain an ordinance from the 
municipality before applying to the Board, the application may very well 
be made to the Board in the first instance and the Board could give its 
approval before any action of the municipality.” 

This decision was appealed to the Supreme Court, the Court sus- 
taining the Board’s jurisdiction to pass on petitions for grade crossings 
without municipal consent, viz: 

“So, when the Legislature entrusted this power to a Board created 
by it for that purpose, it is exclusive of any such alleged power given 
to a municipality. So the consent of the municipality is not necessary, 
as a condition precedent to action by the Board of Public Utility Com- 
missioners.” (118 Atl. Rep. 782). 

As the Lehigh Valley Railroad Company and the East Jersey Rail- 
road & Terminal Company have the necessary authority to proceed with 
the building of the extension, the withholding by this Board of its ap- 
proval to establish the required crossings, in view of the opposition of 
the City of Bayonne, would seriously interfere with the contemplated 
facilities which will afford a more expeditious handling of a large vol- 
ume of freight and permit traffic to be moved over the proposed route 
at reduced rates. 

Owing to the necessity for crossings at grade to permit the con- 
struction of track extensions that will improve railroad facilities, the 
3oard feels justified in approving grade crossings at East Twenty-Second 
street and Hook road, as shown og plan submitted by the Railroad Com- 
panies. For protection of highway traffic at said crossings, the Board 
will require that trains be operated over the crossings at a speed not 
greater than six miles per hour; that movements be protected by a mem- 
ber of the crew who shall take a position in the highway and signal to 
engineer before movements proceed over the crossing; also~that no 
train movements be made over East Twenty-Second street between 6 
A. M. and g A. M., 2 P. M. and 6 P. M., 10 P. M. and 1 A. M. daily, 
and on Saturdays, in lieu of 2 P. M. and 6 P. M., the restriction will 
apply between 12 M. and 6 P. M. 
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IN RE RIVERSIDE STEEL CASTING CO. 


(Board of Public Utility Commissioners, Oct. 8, 1925) 
Water Rates—Jurisdiction of Board Not Beyond City Municipal Limits 
In the matter of the application of Riverside Steel Casting Company 
in re rates for water service charged by the City of Bayonne. 
Mr. J. S. Kinney for Riverside Steel Casting Co. 
Mr. James Benny for City of Bayonne. 


THE BOARD: The Riverside Steel Casting Company makes appli- 
cation to the Board for investigation and adjustment of the rates for 
water charges made to it by the City of Bayonne. 

It appears that the plant of the Riverside Steel Casting Company is 
situate in the Town of Kearny, Hudson County, New Jersey, along the 
transmission line formerly of the New York & New Jersey Water Com- 
pany, but now controlled and owned by the City of Bayonne, and receives 
from this transmission line the necessary water supply for its manufac- 
turing plant. The rates charged to the petitioner prior to March, 1923, 
were one dollar per thousand cubic feet. Subsequent to the decision of 
this Board in the rate cases involving the readjustment of rates of the 
East Jersey Water Company system the charges to the City of Bayonne 
were substantially increased and, subsequently, the City of Bayonne 
increased the rates for water charges to the Riverside Steel Casting Com- 
pany. [Evidently this was done in accordance with the increase in rates 
made to the City. 

Before it can be determined whether or not the rates charged to the 
Riverside Steel Casting Company are reasonable and proper it must first 
be determined that the Board has jurisdiction over the water rates 
of a municipality which serves beyond its territorial boundaries. It ap- 
pears that the water supplied to the Riverside Steel Casting Company is 
at a point several miles beyond the municipal limits of the City of Ba- 
yonne. The City of Bayonne is a municipal corporation existing under 
Commission form of Government as provided by statute. It appears that 
the Home Rule Act, P. L. 1917, Article 33, provides for jurisdiction by 
the Board over utility operations conducted by municipalities beyond 
the municipal limits, as to electric, gas and other service. The provisions 
of the Home Rule Act under the title of water supply, however, do not 
provide for business of this character to be within the jurisdiction of the 
Public Utility Board. Inasmuch as the statute specifically prescribed that 
light, heat and power plants operated by municipalities beyond municipal 
limits are subject to the jurisdiction of the Board, but fails to make such 
a provision as to water supply, it must then have been the intent of the 
Legislature in enacting legislation of this character, to exclude from the 
jurisdiction of the Board the distribution of water supply. 

The Board finds and determines, therefore, that it has no jurisdic- 
tion to regulate rates of the municipality as to water supply beyond mu- 
nicipal limits. Therefore the application of the Riverside Steel Casting 
Company to investigate and readjust the rates must be denied. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re West Jersey & Seashore R. R. Co.—Application for permis- 
sion to abandon non-agency stations at Caldwell Crossing, Ocean View 
Cemetery, Paradise, Doughty, Tatem and Mower, because of small 
volume of business. The Board granted the request except as to Doughty, 
concerning which it said: “As to Doughty Station, the Board is of the 
opinion that the stational facilities should be retained for the present, 
as the distance to the nearest station on the north and south is over two 
and one half miles. If in the future there is no greater volume of busi- 
ness than that evidenced by statements submitted at the hearing, appli- 
cation can again be made for the abandonment of the stational facilities 
at this point.” Decision Nov. 19, 1925. Mr. Frank F. Neutze and Mr. 
Walter Bacon, for the Company. 


Eastern New Jersey Power Co. v. Jersey Central Power & Light 
Co.—Complaint of former Company asking restraint of construction 
of poles, lines and equipment to serve the House Gravel Co. of Shrews- 
bury township, the territory being properly that of the former Com- 
pany. A stipulation between the parties having settled the dispute, the 
complaint was dismissed, Decision Oct. 28, 1925. Mr. Harry V. Os- 
borne for Eastern New Jersey Power Company. Mr. Walter L. McDer- 
mott for Jersey Central Power & Light Company. 





MISCELLANY 





SOME STATE NOTES he asked to be relieved owing to 
—- pressure of Ocean County business. 

Mr. Thomas Moore Simonton, a United States District Court 
well-known attorney, of Clifton, Judge William Clark has been nom- 
N. J., but principally practising in inated and confirmed for a full term 


New York City, an author also of to the Federal Bench. 





some New Jersey law books, had 
his foot cut off on October toth 
when attempting to board a mov- 
ing train at Passaic. 

Mr. Elmer S. King, of Net- 
cong, who was admitted to the 
New Jersey Bar in 1923, was mar- 
ried on Oct. 17th to Miss Alicé 
Dimick, daughter of Mr. and Mrs. 
Albert W. Dimick, of Providence, 
R. I. 

3y special request the Attorney 
General recently appointed Mr. 
Wilfred H. Jayne, Jr., Prosecutor 
of Ocean County, to act as Prose- 
cutor in Burlington County in the 
investigation of the barge liquor 
cases. After acting for some time 


Proceedings looking toward the 
suspension of former Prosecutor 
James H. Bolitho, of Morris coun- 
ty, from the practice of law and the 
disbarment of Mr. Daniel A. Ma- 
rinaro, of Morristown, have been 
taken in the Supreme Court, and 
they are to show cause at the Jan- 
uary Term. 

The “scandal probe” in Morris 
county during the past year cost 
the county $52,255. 

Mr. Richard Hartshorne, of 
Newark, has resigned as special as- 
sistant to United States Attorney 
Winne, in charge of Prohibition 
cases. The resignation is effective 
December 31. 
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MEMORIAL MEETING FOR MR. 
LINDABURY 


On Nov. 5th the Lawyers’ Club 
of Essex County held a memorial 
meeting in the Chancery Chambers 
at Newark to honor the late Rich- 
ard V. Lindabury. 


Mr. William D. Guthrie, rep- 
resenting the Association of the 
Bar of the City of New York, told 
of his association with Mr. Linda- 
bury for forty years and ranked 
him with his contemporaries of the 
bar, Carter, Johnson, Choate and 


Root. Comparing Mr. Lindabury 
with ‘Alexander Hamilton, Mr. 
Guthrie said the affairs handled 


by Hamilton were far less diffi- 
cult or complex than the problems 
Mr. Lindabury was called upon to 
solve. No other lawyer ever repre- 


sented so large an aggregate of 


capital investment as Mr. Linda- 
bury, Mr. Guthrie said, and none 
contributed more to the formula- 
tion of the corporate law of New 
Jersey. 

Mr. Edward D. Duffield, Presi- 
dent of the Prudential Insurance 
Company, long an intimate asso- 
ciate of Mr. Lindabury, said that 
while Mr. Lindabury’s reputation 
for great ability would rest se- 
cure for all time his greatest 
monument would be his influence 
upon all with whom he came in 
contact. 

Mr. Robert H. McCarter, who 
resided, said he believed Mr. Lin- 
labury was the greatest lawyer 
New Jersey ever produced. 

All speakers paid tribute to Mr. 
Andabury’s industry, diligence and 
‘onscientiousness. The speakers in- 
‘luded Mr. Frank Bergen, Mr. 
fohn O. H. Pitney, Mr. John R. 
Hardin and Mr. Arthur F. Egner 
»f the New Jersey Bar. 


A memorial resolution was 


adopted unanimously praising Mr. 
Lindabury’s sense of duty to his 
client, lauding his judgment as 
uniformly sound and paying trib- 
ute to his inspiration to others. 





U. S. SUPREME COURT SPEED 





Chief Justice Taft and his as- 
sociates of the Supreme Court are 
greatly encouraged by the success 
which has sd far attended their 
efforts to relieve the congestion on 
the Court dockets. In directing 
their endeavor to prompt dispens- 
ing of justice, they already have 
succeeded in making it possible 
for a case to be reached in its 
regular turn for argument and de- 
cision, without advancement, with- 
in a year. When Associate Justice 
Holmes, senior member of the 
Court, went upon the Bench in 
1902, cases were not reached for 
consideration in their regular turn 
for over three years. 


All important cases awaiting con- 
sideration when the Court meets 
in October, or filed by the end of 
the following December, are now 
advanced, heard and disposed of 
before the Court adjourns in June, 
and those of major importance 
coming shortly after the beginning 
of the new year may be disposed 
of before the coming recess. 


When it met October 5th last, 
there were 787 cases upon its dock- 
ets awaiting consideration. During 
three weeks in which it heard ar- 
guments before taking a recess Oc- 
tober 26 to prepare opinions in 
cases presented and ready for de- 
cision, it finally disposed of 2o1 
cases, seven original and 194 ap- 
pelate, with only thirty-four new 
causes of action being filed during 
the interim, a clear gain of 167 in 
reducing the number of cases on 
the docket. 
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PROFESSIONAL ETHICS 


The following answer to a ques- 
tion of ethics was recently made 
by the Committee on Professional 
Ethics of the New York County 
Lawyers Association: 

Question: (a) Is it proper for 
an attorney to own shares of stock 
in a corporation organized for the 
purpose of conducting a collection 
business? (b) Would it make any 
difference if the attorney owned a 
controlling interest in such corpo- 
ration, it being the practice of this 
corporation to engage solely in the 
business of making collections with- 
out suit, and no _ representations 
are made to the effect that attor- 
neys are identified with such cor- 
poration, nor are any attorneys 
recommended by the corporation, 
unless such recommendation is re- 
quested by one of its customers. 

Answer: In the opinion of the 
Committee such are the opportuni- 
ties for abuse of the proper prin- 
ciples of professional conduct, 
which have been illustrated by 
many previous answers of this 
Committee, through utilizing the 
Collection Agency as a cloak for 
conduct which would in the law- 
yer be improper, that the Commit- 
tee concludes that the practice sug- 
gested should be discouraged; al- 
though the Committee recognizes 
that there is no inherent impro- 
priety in the mere ownership of 


shares, whether a majority or 
otherwise, provided the lawyer 
does not utilize or control it for 
purposes above indicated, which 


the Committee deprecates. 
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LAWYERS AND Jurists. By John 

William Leonard. Brooklyn, 

N. Y.: John W. Leonard Cor- 

poration, 375 Fulton Street, 1925. 

Pp. 1618. 

This is a kind of “Who’s Who” 
that, as to the principles laid down 
for the insertion of names and what 
is entered under each name, ‘warms 
the cockles of the heart.” Good 
lawyers do not need puffs before 
they die, and then are awarded 
praise, as of course, if they merit 
it. The usual “Who’s Who” of 
literary men takes in names only, 
as a rule, who subscribe in ad- 
vance for the work, and they are 
written up in the same laudatory 
fashion as if they were deceased, 
and frequently by themselves. This 
work, which is also novel as ap- 
plicable only to lawyers, is the 
first of its kind in America and 
should be in the library of every 
practicing lawyer and in every 
public library for purposes of 
reference. 

We notice that in New Jersey 
196 lawyers are incorporated. A 
few of these have deceased since 
the copy was gathered together, 
which is natural, as it has been 
three years in process of prepara- 
tion, but we fail to find any “black 
sheep” among them. Altogether 
some 12,600 lawyers of the United 
States are noticed in the volume, 
and, we doubt not, few are there 
who ought not to be. By an In- 
dex those under any State can be 
found readily, and all names are 
alphabetically arranged. The type 
is small but clear, and the exact 
facts, and those only, that should 
be supplied are given. The facts 
include the unusual ones of politi 
cal affiliation and, often, church 
membership and parentage, We 
weleome this as one of the most 
publications of the 


important lav 


yeu 
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